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To Clients, Colleagues and Friends:
We are pleased to announce that Elder Law Attorney 

Julian E. Gray is now licensed to practice
in the State of West Virginia!

Aging Care: Tips for Caring for Elderly 
Many adult children wonder what their aging parents may need and how can they can help provide it for them.
You may constantly worry about your parents or other older loved ones, especially if you live far away from 
them. You can, however, take some simple steps to ensure your parents are safe as they age.
Tip No. 1: Recognize the Risks Older Adults Face
Knowing the risks seniors face can help you begin an action plan for your parents. It may be difficult for some 
older adults to complete tasks they could do before with ease, particularly if they live alone. Examples of those 
tasks can include: Taking medication correctly and on time, remembering things, keeping up conversation, or 
multitasking, getting help in a medical emergency, such as a fall, eating healthfully, and moving safely around 
their home
Being aware of these common concerns can be an important first step in doing everything you can to protect 
your parents as they age.
Tip No. 2: Ensure Medication Compliance
If your parents have health conditions that require them to take medication regularly, you should take time to 
make sure they are adhering to their prescription instructions. It may be a good idea to routinely review the 
medications your parents take, the name of the medications, and any potential side effects.
You may consider creating a medication schedule that you can both follow, so that you (or a home care 
provider) can check in and confirm your loved one is remembering to take medications when necessary.
Tip No. 3: Prepare for Cognitive Decline
Alzheimer’s disease and other forms of dementia affect more than 5 million adults aged 65 and older, according 
to the Center for Disease Control and Prevention (CDC). Keep your parents safe by understanding their current 
cognitive abilities and any risks they may face for future decline.
Consider setting up a routine for your parents’ day-to-day lives. This might include social engagement and 
spending time with you and other family members, which may become even more crucial if their cognitive health 
has deteriorated.
Tip No. 4: Equip Aging Parents for Medical Emergencies
Older adults that live alone are vulnerable to falls and other medical emergencies. If you live out of state, you 
may have concerns about your parents being able to act quickly in ensuring they get emergency medical 
attention when they need it.
To help your parents respond to emergencies, consider using a medical alert system. With a medical alert 
system, your parents will have emergency assistance at the push of a button. Many different companies offer 
this type of service. An online search can help you narrow it down.
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Selecting an Agent for Your Health Care 
Power of Attorney/ Living Will

Written by Karen S. Timko, CELA 

Karen S. Timko, Certified Elder Law Attorney
Julian Gray Associates

Health Care Power of Attorney law in Pennsylvania is based upon the premise that individuals have the right to 
make decisions relating to their own health care.  Accordingly, health care providers will always look to you to 
make your own health care decisions.  However, if at some point you are not able to make your own decisions, 
Pennsylvania law allows you to establish a Health Care Power of Attorney with Living Will that names Agents to 
make health care decisions for you.  Also called an Advance Health Care Directive, this document sets forth 
your wishes for health care treatment at a time when you cannot make or communicate your own decisions.  In 
addition to describing the health care treatment you wish to receive, your Health Care Power of Attorney can 
grant your Agent authority to make or enforce other health care decisions for you, including organ donation, or 
your wishes for your funeral and burial.

When making decisions for you, your Health Care Agent is required to follow the instructions you provide in 
your Health Care Power of Attorney/ Living Will.  If the Power of Attorney/ Living Will language is not clear, your 
Agent must make decisions that conform to your Agent’s assessment of your preferences and values.  If your 
Agent is unsure of your preferences and values, your Agent must make health care decisions that are in your 
best interest. 

Selecting the best person to be your Agent is of paramount importance in ensuring that the best health care 
decisions are made for you and that your desires about health care treatment are enforced.  When choosing a 
Health Care Agent it is important to consider the following issues:

1. The most important job of your Agent is to make the health care decisions you would make if you were
able to speak for yourself.  In order to accomplish this goal your Agent must be a strong advocate for
your care and treatment.  This includes but is not limited to gathering all relevant information about
proposed decisions, considering all options and enforcing your wishes with health care professionals.

2. Your Agent must be committed to carrying out your wishes.  If the person you wish to name is not
committed to following all of your directives, such as the withholding of certain treatments in the
application of your Living Will, the Agent may not be able to enforce the decisions you desire.

3. Your Agent should have the time and inclination to handle your health care decisions.  It is preferable
that your Agent live locally so that the Agent can see you and address your desires and needs in
person.  An Agent who is not local can still serve well if the Agent can use telephone and digital media
to assist in decision making.

Karen is a CELA and VA accredited attorney for veteran benefit claims before the Department of 
Veterans Affairs. She concentrates her practice in the area of Elder Law including asset 
preservation, Medicaid qualification, Veteran Benefits, Special Needs Planning for people with 
disabilities, Estate planning and Estate administration. Karen is a member of the Allegheny County 
Elder Law Committee, the Elder Law Section and the Probate, Trust and Real Property Section of 
the Pennsylvania Bar Association and the Pennsylvania Chapter of the National Academy of Elder 
Law Attorneys. She is a frequent author and speaker on various Elder Law topics for the 
Pennsylvania Bar Institute, for continuing legal and health care professional education seminars 
and for community groups. Ms. Timko is listed as the 2022 Pittsburgh “Lawyer of the Year” in Elder 
Law by Best Lawyers®
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4. A proposed Agent should be consulted before naming the Agent under a Health Care Power of
Attorney/Living Will.  It is important that the person agree to serve as Agent and that the person feels
comfortable with the responsibility that role entails.

5. Consider appointing one or two Successor Agents to be sure you have alternate decision makers in
the event your initially appointed Agent cannot serve.

If you do not establish a Health Care Power of Attorney/ Living Will, Pennsylvania law allows an individual to 
step up to serve as your Health Care Representative to make health care decisions for you when you are 
unable to make or communicate such decisions.  The order in which others may serve as your Health Care 
Representative is determined by how closely they are related to you.   Your spouse has first authority to serve 
as your Health Care Representative, followed by your children, parent, sibling, grandchild and then other 
relative or friend.  One issue with relying on a Health Care Representative to make your decisions is that 
there is no written document setting forth your health care wishes to guide the Representative in making 
decisions.  A second concern is that if you do not name an Agent under a Health Care Power of Attorney/
Living Will the person who serves as your Health Care Representative may not be the person you want 
making your decisions for you.  For example, your children from a prior marriage have equal authority with 
your current spouse to make your decisions.  Also, if you have multiple decision makers, whether they be 
your children or siblings the decision of the majority will control your health care decision and might create 
conflict in your family.

After you have considered potential Agents to appoint, the next step in accomplishing your Power of Attorney 
is to visit a Certified Elder Law Attorney to discuss the selection of Agents and to create your individualized 
Health Care Power of Attorney/Living Will that will protect your decisions about your health care throughout 
any time when you are unable to make your own decisions.

Unlike in SECURE 1.0, this arrangement is now possible while also preserving the ability of SNT beneficiaries 
to benefit from the special lifetime payout rule that is available to them. These changes became law on 
December 29, 2022, as part of the Consolidated Appropriations Act 2023 (2023 Act). Unless the law changes, 
it will apply to all calendar years from 2023 onward.

The changes mentioned above are part of the so-called SECURE Act 2.0, which updates RMD rules during 
life and in the event the owner of a retirement account passes away. For example, it increases the RMD age 
from 72 to 73 as of 2023 and then to age 75 in 2033. It also reduces penalties for failing to take an RMD from 
50 percent to 25 percent.

For the special needs planning community, SECURE 2.0 has an added advantage. Certain types of charitable 
organizations can now be named as remainder beneficiaries of SNTs funded with retirement accounts — 
without compromising the favorable “stretch” payout timeframe available to individuals with disabilities who are 
the primary beneficiaries.

Speak With a Professional
If you are wondering how a SNT works under the SECURE Act 2.0, it is best to speak with a qualified 
professional in your area.

If you have a retirement account you intend to leave to someone with special needs, you may be able to 
create an SNT and designate it as the beneficiary of your retirement plan. By doing so, you may be able to 
protect your disabled loved one’s continued access to essential government benefits. Or, you may help avoid 
putting them in a situation where they will have to create a less favorable SNT structure with a Medicaid 
payback provision.

Leaving your retirement account to an SNT may allow the beneficiary to receive your hard-saved funds over 
time. You will be helping to ensure they will have funds to supplement their needs for a longer portion of their 
life. Alternatively, the trustee of the trust could only use the funds as needed for unexpected or more 
significant expenditures and minimize any tax consequences.

“Charities May Now Be Named As SNT Remainder Beneficiaries” - Continued from page 5…
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The information you obtain in this newsletter is not, nor is it intended to be, legal advice.  You should consult an attorney for advice regarding your 
individual situation.  We invite you to contact us and welcome your calls, letters and electronic mail.  Contacting us does not create an attorney-client 

relationship.  Please do not send any confidential information to us until such time as an attorney-client relationship has been established. 

Assisted Living vs. Nursing Homes: 
What's the Difference?

Assisted living facilities and nursing homes are long-
term housing and care options for older adults. 
Although people sometimes use the terms assisted 
living and nursing home synonymously, they are 
distinct.
Understanding the differences between assisted 
living and nursing homes is critical for those 
considering where to live as they age. This is 
because assisted living communities and nursing 
homes provide different types of care. While 
assisted living is appropriate for active older 
adults who need support with everyday tasks, 
nursing homes provide medical care to adults 
with significant health issues.
What Is Assisted Living?
Older adults who can no longer live on their own 
but do not require round-the-clock medical care 
can benefit from assisted living. While assisted 
living facilities can have nurses on staff, the 
primary focus is not on health care, but rather on 
supporting residents with daily life.
Activities of daily living (ADLs) are six basic activities 
that healthy individuals can carry out on their own on 
a daily basis. Depending on an individual resident’s 
needs, an assisted living facility can provide aid with 
showering, dressing, preparing meals, completing 
household chores, and taking medication on time at 
the correct dose.
While giving necessary support, assisted living 
communities maximize adults’ independence and 
autonomy. Residents typically live in private units 
similar to traditional apartments with kitchens that 
are part of larger communities offering opportunities 
to socialize with fellow residents. Units can have 
safety features tailored to older adults with mobility 
challenges, such as shower bars, widened 
doorways, safety rails, and enhanced lighting.
Difference Between Assisted Living and Nursing 
Home
Compared to assisted living, nursing homes may 
be the right fit for those with significant medical 
conditions requiring round-the-clock care. 

Nursing homes can offer more extensive health 
care services that are unavailable in many 
assisted living facilities. Therefore, nursing
homes can be more appropriate for those with 
severe health needs.
As they provide critical medical support, nursing 
homes can help people with mobility complications 
or cognitive challenges that limit their autonomy. 
For instance, a person diagnosed with severe 
dementia might do better in a nursing home than in 
an assisted living facility. Some nursing homes 
have specialized memory care units for those with 
dementia. Nursing home staff can also provide 
medical care and supervision as well as help with 
the six activities of daily living.
Like assisted living facilities, nursing homes also 
offer help with daily living, such as bathing or help 
with medication management, and can adapt to 
individuals’ needs. For instance, showers and 
bathtubs may have safety bars, and doors may be 
wide enough to accommodate wheelchairs.
Yet nursing homes offer residents less freedom 
and independence than assisted living 
communities. Those receiving care typically do not 
have their own kitchens and may share a room 
with another patient.
What Are the Costs of Assisted Living 
Facilities and Nursing Homes?
Assisted living facilities and nursing homes can 
constitute a significant expense for residents and 
their families.
According to Seniorliving.org the median cost of 
assisted living in 2021 was $4,500 per month. 
Because of the higher level of medical care, 
nursing homes tend to be more expensive than 
assisted living. A private room in a nursing home 
averages $9,034 per month, and a shared room 
$7,908 per month.
Individuals can pay for assisted living or nursing 
home fees out of pocket or through long-term care 
insurance. Medicare does not cover assisted living 
or nursing home fees.
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Julian Gray, CELA is the Western Pennsylvania representative of the Special Needs Alliance, a national, not for profit 
organization of attorneys dedicated to the practice of disability and public benefits law. Membership is extended to 
attorneys by invitation-only.

Charities May Now Be Named As SNT 
Remainder Beneficiaries

Many parents and families planning for the care of their loved one with special needs will consider setting up 
a special needs trust. (Special needs trusts are also often referred to as supplemental needs trusts and 
SNTs). These trusts allow assets to be left to a disabled or chronically ill person without disqualifying them for 
certain benefits, such as Medicaid.

A common asset that may be left to an individual living with a disability is an inherited retirement account. 
However, families who had previously sought to establish an SNT for a disabled loved one could not 
effectively designate a charitable organization as a remainder beneficiary. Thanks to legislation passed by 
Congress in late 2022, this is no longer the case.

Background on SECURE Act 1.0 And SNTs
Under the Setting Every Community Up for Retirement Enhancement (SECURE) Act, signed into law in 2019, 
beneficiaries were mandated to liquidate certain inherited retirement accounts (IRAs) according to required 
minimum distribution (RMD) rules.

In its “1.0” version, the SECURE Act set the distribution timeframe for most IRAs inherited after 2019 to 10 
years from the owner’s date of death, with some exceptions. However, particular beneficiaries are excluded 
from this 10-year rule, including disabled or chronically ill individuals. These beneficiaries may instead have 
the retirement asset paid out to them over their lifetime.

This means that the inherited retirement funds can be left to an SNT and distributed over the course of the 
beneficiary’s lifetime. Potentially, this can help in reducing taxes and allowing the beneficiary to supplement 
their finances for a longer period. The downside under SECURE 1.0 was that charities were not included in 
any beneficiary category that could qualify for this more prolonged period.

Because of the differing rules for charities and disabled beneficiaries, SECURE 1.0 effectively did not allow 
creators of SNTs to name charitable organizations as remainder beneficiaries. If the SNT named a charity as 
a remainder beneficiary, then the retirement funds had to be paid out within shorter timeframes. These 
timeframes depended on the date of death of the grantor and/or the age of the account owner at death. 
Unfortunately, they could be as short as five years from the anniversary of the grantor’s death.

By contrast, disabled beneficiaries could receive funds over their lifetime. The result was that special needs 
trusts could be written to preserve the more extended timeframe for disabled loved ones, but not if the trust 
named a charity as a beneficiary.

What Is a Remainder Beneficiary?
Typically, in SNT planning, when a grantor considers a charity as a beneficiary, it is as a “remainder 
beneficiary.” This designation is where a party is named as a beneficiary whose interest would only vest after 
an event, such as the passing of a disabled child or loved one. Upon the event’s occurrence, the remainder 
beneficiary receives any remaining trust assets. (Note: This type of arrangement is only available in third-
party special needs trusts.)

Imagine a couple who have raised a child with multiple developmental disabilities. As parents, they have 
relied on the essential care that a certain nonprofit provided throughout their child’s upbringing. As they plan 
for their child’s future, they establish an SNT to help support their child in the years ahead. Should the child 
die prematurely, the parents would like for the assets in the SNT to transfer next to benefit the nonprofit – the 
remainder beneficiary.

The Impact of SECURE 2.0’s Passage on SNTs
In late 2022, significant changes affecting the SECURE Act were approved. Among its provisions was the 
Special Needs Trust Improvement Act of 2022. Now law, it allows charitable organizations to be named as 
remainder beneficiaries of special needs trusts holding inherited retirement accounts.

Continued on page 3…
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Remainder Beneficiaries
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SNTs). These trusts allow assets to be left to a disabled or chronically ill person without disqualifying them for 
certain benefits, such as Medicaid.

A common asset that may be left to an individual living with a disability is an inherited retirement account. 
However, families who had previously sought to establish an SNT for a disabled loved one could not 
effectively designate a charitable organization as a remainder beneficiary. Thanks to legislation passed by 
Congress in late 2022, this is no longer the case.

Background on SECURE Act 1.0 And SNTs
Under the Setting Every Community Up for Retirement Enhancement (SECURE) Act, signed into law in 2019, 
beneficiaries were mandated to liquidate certain inherited retirement accounts (IRAs) according to required 
minimum distribution (RMD) rules.

In its “1.0” version, the SECURE Act set the distribution timeframe for most IRAs inherited after 2019 to 10 
years from the owner’s date of death, with some exceptions. However, particular beneficiaries are excluded 
from this 10-year rule, including disabled or chronically ill individuals. These beneficiaries may instead have 
the retirement asset paid out to them over their lifetime.

This means that the inherited retirement funds can be left to an SNT and distributed over the course of the 
beneficiary’s lifetime. Potentially, this can help in reducing taxes and allowing the beneficiary to supplement 
their finances for a longer period. The downside under SECURE 1.0 was that charities were not included in 
any beneficiary category that could qualify for this more prolonged period.

Because of the differing rules for charities and disabled beneficiaries, SECURE 1.0 effectively did not allow 
creators of SNTs to name charitable organizations as remainder beneficiaries. If the SNT named a charity as 
a remainder beneficiary, then the retirement funds had to be paid out within shorter timeframes. These 
timeframes depended on the date of death of the grantor and/or the age of the account owner at death. 
Unfortunately, they could be as short as five years from the anniversary of the grantor’s death.

By contrast, disabled beneficiaries could receive funds over their lifetime. The result was that special needs 
trusts could be written to preserve the more extended timeframe for disabled loved ones, but not if the trust 
named a charity as a beneficiary.

What Is a Remainder Beneficiary?
Typically, in SNT planning, when a grantor considers a charity as a beneficiary, it is as a “remainder 
beneficiary.” This designation is where a party is named as a beneficiary whose interest would only vest after 
an event, such as the passing of a disabled child or loved one. Upon the event’s occurrence, the remainder 
beneficiary receives any remaining trust assets. (Note: This type of arrangement is only available in third-
party special needs trusts.)

Imagine a couple who have raised a child with multiple developmental disabilities. As parents, they have 
relied on the essential care that a certain nonprofit provided throughout their child’s upbringing. As they plan 
for their child’s future, they establish an SNT to help support their child in the years ahead. Should the child 
die prematurely, the parents would like for the assets in the SNT to transfer next to benefit the nonprofit – the 
remainder beneficiary.

The Impact of SECURE 2.0’s Passage on SNTs
In late 2022, significant changes affecting the SECURE Act were approved. Among its provisions was the 
Special Needs Trust Improvement Act of 2022. Now law, it allows charitable organizations to be named as 
remainder beneficiaries of special needs trusts holding inherited retirement accounts.
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