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To Clients, Colleagues and Friends:
We are pleased to announce that Certified Elder Law Attorney Julian Gray has been promoted 
to Chair of the Pennsylvania Supreme Court Orphans’ Court Procedural Rules Committee 

effective January 1, 2023. 
The Department of the Orphan’s Court addresses matters involving decedent’s estates, trusts. 

wills, guardians of the persons and estate of minors and incapacitated persons. 

Medicare Will Now Cover Medically 
Necessary Dental Care

In November 2022, the Centers for Medicare and 
Medicaid Services (CMS) announced that Medicare 
coverage will be expanded to include medically 
necessary dental services. This change in Medicare 
rules will allow people with life-threatening conditions to 
receive dental care and operations related to conditions 
approved by CMS. The provisions in the final rule 
become effective on January 1, 2023.

What Makes Dental Care Medically Necessary?
The final rule expanded the definition of “medically necessary”. Medicaid currently defines “medically 
necessary” as “health care services or supplies needed to diagnose or treat an illness, injury, condition, 
disease, or its symptoms and that meet accepted standards of medicine.”
When it goes into effect, the final rule will include dental care in the definition of medically necessary care.
The final rule also expanded the definition of “physician” to include dentists and oral surgeons.
What Dental Care Is Included in the Final Rule?
The types of dental care and procedures covered will be limited to patients who:
1. Have a jaw fracture and need their teeth stabilized or immobilized.
2. Need a tumor surgically removed, and ridge reconstruction must be performed to remove the tumor.
3. Have a neoplastic disease, and teeth extraction is necessary to prepare the jaw for radiation.
4. Have certain heart diseases and need to receive examinations and treatment before receiving cardiac valve

replacement, organ transplant procedures, or valvuloplasty.
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Protecting Your House if you Need to Go 
into a Nursing Home 

Your home, even if you bought it fifty years ago, is likely your most valuable asset today. The most recent 
data shows that housing prices in 2021 increased fourteen (14%) percent—2022 data is not available at 
the present time. Most of our clients want to protect their the value of their house for their family—
particularly for their spouse, if married, or as inheritance for their family members upon death. A common 
question we hear in our office from clients is whether the nursing will take a client’s house if they run out of 
assets.  

While the nursing home will not take your home, Medicaid (which is the joint federal and state program 
that pays for nursing home care—roughly, a monthly cost of over $14,000 if you are paying out of your 
pocket, mind you) has an estate recovery program. Medicaid’s estate recovery program provides that if 
you receive Medicaid benefits after the age of fifty-five (55), any assets in your sole name at the time of 
your death must first be used to reimburse The Medicaid program before anything can be distributed to 
your family. In addition, if you sell your home while receiving Medicaid benefits, the sale proceeds will 
have to be used to pay for your nursing home care unless proper advance planning techniques are 
utilized. If this happens, it’s critical that you call us before you sell your home.  

So how then can you protect your home or its sale proceeds? The balance of this article addresses how 
using an Asset Protection Trust can protect your home and provide the most appropriate protection.

A properly drafted Asset Protection Trust eliminates your home from being subject to both Medicaid estate 
recovery upon your death and eliminates the sale proceeds (if you sell your house while on Medicaid) from 
having to be spent on your nursing home care during your lifetime. For this protection to occur, you must 
transfer your home into an asset protection trust five (5) years prior to applying for Medicaid benefits. 

Thus, it is imperative to do this planning “before” you need to go into a nursing home. You can still 
maintain full control over your home. The transfer of your home will not trigger real estate transfer tax.  It 
will also preserve your homestead exemption in almost all cases. You can still live in your home and not 
rely on others to pay your utilities and expenses. Your house will also be protected from your creditors and 
the creditors of your children if you or your children are ever involved in a lawsuit or, for example, your 
child gets divorced. If you sell your home while receiving Medicaid, the sale proceeds will be protected 
from having to be spent down on your nursing home costs. The sale proceeds can then be protected for 

Written by Robert K. Schweitzer, CELA 

Rob is an experienced attorney with Julian Gray Associates. He focuses his practice on 
counseling individuals and families with respect to estate and long-term care planning as well 
as trust and estate administration. Rob grew up in Ford City, Pennsylvania. He received his 
Bachelor of Arts, magna cum laude, from Westminster College, New Wilmington, 
Pennsylvania. He received his Juris Doctor from the University of Pittsburgh School of Law. 
Rob has lectured for the Pennsylvania Bar Institute (PBI) on Elder Law topics such as 
Medicaid, Veterans Benefits and long-term care planning. He has been recognized as a Best 
Lawyer in America and as a Pennsylvania Super Lawyer in the field of Elder Law by the 
Pennsylvania edition of Super Lawyers Magazine.
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5. Need dental splints (only if they get this treatment in connection with a medically necessary treatment).
In addition to the above services, Medicare coverage will be applied to other necessary medical care, including: 
Anesthesia, X-rays and the use of an operating room to perform dental services.
Expanded Dental Coverage Does Not Apply to Patients With Diabetes
Neither the final rule nor the interim rule expanded dental coverage for diabetes patients. The final rule does not 
cover normal dental examinations for diabetic patients, despite the importance of regular dental checkups for 
this population. However, coverage could expand over the next several years.
The Effect of Having Dental Coverage on Medicare Recipients
The expansion of Medicare dental coverage will have a positive impact on some seniors, while others will not 
receive any benefit. Because of the language included in the final rule, some seniors will receive savings for 
dental care if dental work is required to treat qualifying medical conditions. Seniors who do not qualify for the 
expanded dental care coverage in the final rule are still required to pay a fee for services not covered by 
Medicare.
Patients with diabetes can expect to continue to pay for dental examinations and surgeries out-of-pocket if 
Medicare does not cover the procedure.
The Future of Expanded Coverage for Medicare Recipients
Seniors enrolled in Medicare can expect more changes to coverage in the future. CMS announced its intention 
to complete an annual review of covered services, as well as possibly expand the definition of “medically 
necessary” and include more services for dental care.

your family. An Asset Protection Trust will help to preserve a “step up in basis” for capital gains tax 
purposes for your family members. Finally, the house will avoid having your family absorb the costs and 
time delays often involved with the probate of a Will. The advantages of utilizing an asset protect trust can 
preserve tens or hundreds of thousands of dollars.

An Asset Protection Trust is superior to other alternatives in most cases. So, then what are some of the 
most common alternatives? The two most common alternatives to utilizing an Asset Protection Trust are 
adding the names of family members to the deed to your home and outright gifting your home. Both of 
these options, if done five years before applying for Medicaid, will avoid a Medicaid estate recovery claim 
after your death and both options will avoid probate. Adding the names of family members to the deed to 
your home will protect some, but not all, of the sale proceeds from having to be spent on your nursing 
home care while alive. By adding family members to your deed, your family members lose “full” step up in 
basis while gifting your home causes your family members to lose step up in basis altogether. 

Depending upon your basis in your home (i.e. what you paid for it, plus any improvements) your family 
members could potentially lose tens of thousands of dollars in tax savings! Further, the creditor 
protection given by an asset protection trust is greatly diminished by adding family members to the deed 
while gifting the property outright causes you to lose creditor protection alltogether. Rather, the person to 
whom you gift your home has full control and can decide whether you may live in your home and what you 
understood to be your home is subject to their creditors even if you have an “understanding” that you may 
live your home for your life.

Even if you or a family member are in a nursing home, it is almost never too late to engage in asset 
protection planning. However, planning well in advance of entering a nursing home will protect most of 
the important assets for you and your family. 

“Medicare will Now Cover Dental Care….” Continued from page 1
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Julian Gray, CELA is the Western Pennsylvania representative of the Special Needs Alliance, a national, not for profit 
organization of attorneys dedicated to the practice of disability and public benefits law. Membership is extended to 
attorneys by invitation-only.

Can a Person Who Receives Disability 
Benefits Own a Car?

Yes, a person who receives disability benefits can own a car, but there are some considerations to make before a 
beneficiary makes the purchase. Continue reading to learn more about how owning a car affects your access to 
disability payments.
SSI vs. SSDI
In the United States, there are two disability benefits programs. A person with a disability may qualify for 
Supplemental Security Income (SSI) or Social Security Disability Income (SSDI). It is rare for someone who 
qualifies for SSI to qualify for SSDI as well, and vice versa. The value of your assets dictates whether you receive 
SSI or SSDI benefits.
Resource Limits for SSI Beneficiaries
SSI is available for seniors and people with disabilities who have very limited means. SSI provides a minimum 
amount of financial assistance for cost-of-living expenses for those who qualify. To remain eligible, people who 
receive SSI cannot have resources over a set amount.
The Social Security Administration resource limit for SSI recipients is $2,000 and, for married couples, $3,000.
Can I Own a Car if I Receive SSI Benefits?
Yes. A person who receives SSI can own a car and keep their benefits. However, there are limitations on 
ownership. According to the Social Security Administration, beneficiaries can own one car if they use it to transport 
themselves or other family members. Social Security does not count the car’s value against the resource limit. 
You should be careful if you own multiple vehicles in your name or if your spouse owns a separate vehicle. You 
can lose your SSI eligibility if you own more than one car.
Resource Limits for SSDI Beneficiaries
The Social Security Administration pays SSDI benefits to disabled people with a qualifying work credit. A person 
who has a disability but does not work may rely on the work history of their parent or spouse.
The income limit for SSDI recipients is unlimited for the beneficiary’s trial work period. Once the trial work period 
ends (after 36 months), the beneficiary cannot earn more than $1,350 monthly. If the beneficiary is blind, they 
cannot earn more than $2,260 per month.
Can I Own a Car if I Receive SSDI Benefits?
Yes. A person who receives SSDI benefits can own a car. Unlike SSI beneficiaries, if you get SSDI payments, you 
can own as many vehicles as you wish.
Should I Create a Trust or Sell My Car?
If you receive SSI benefits and have multiple cars, you may consider creating a trust or selling your other vehicles. 
However, the government’s transfer of resources rule can affect your SSI eligibility. 
Generally, SSI recipients will lose their benefits for up to 36 months if they transfer property to circumvent the 
resource limit set by the Social Security Administration. Your ineligibility period depends on the value of the 
resource.
The money you receive from selling your vehicle may put you over the resource limit. If that happens, you will be 
ineligible for SSI benefits.
If you transfer the car to a trust, the Social Security Administration may consider the trust itself a resource. The 
value of the trust may make you ineligible for SSI payments.
Speak to a Special Needs Planner
A car is a great thing to have. Owning a vehicle makes transportation and running errands easier. It also gives you 
a sense of freedom. However, if you receive disability payments, you must consider your access to benefits.
Keeping your disability benefits can be confusing and overwhelming. Fortunately, professional help is available. If 
you have questions about your options, speak to your Certified Elder Law Attorney.
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The information you obtain in this newsletter is not, nor is it intended to be, legal advice.  You should consult an attorney for advice regarding your 
individual situation.  We invite you to contact us and welcome your calls, letters and electronic mail.  Contacting us does not create an attorney-client 

relationship.  Please do not send any confidential information to us until such time as an attorney-client relationship has been established. 

Start The New Year with A Plan in Place!

Over the recent holiday, I had time to visit with my relatives from across the country for the first 
time in a very long time.  It was wonderful to reconnect with those that I care about the most.  While 
all of us were sharing stories about our current projects and employment, my brother, who is in his 
mid-sixties, asked  “Why should my wife and I need to reach out to an Elder Law Attorney, isn’t that 
for just for the elderly?”  I told him, “It’s never too early to plan”.
Having the opportunity to start your long term care planning early is invaluable. When you have the 
opportunity to plan for what may lie ahead, you and your family benefit from having the peace of 
mind that comes with proper planning.  Not to mention, you will have more planning options.  For 
example, you can plan to reduce your exposure to future nursing home expenses, you can manage 
potential adverse tax consequences, and you can plan to avoid the costly probate process. It can 
also be beneficial to review and make these important decisions with a clear head, without being in 
the middle of a stressful, crisis healthcare situation. The plan that will be created for you will 
ultimately be more cost-effective.  By working with a Certified Elder Law Attorney, you will be able 
to ensure that a lifetime of savings is protected from long term care costs. 
Many people do not know where to start when considering meeting with an attorney to discuss their 
long term care planning.  Below are some questions to consider when determining if now is a good 
time:

· Have you or your spouse had any recent changes in your health?

· Have there been changes to a family members health, or an introduction of a grandchild
who may have a disability?

· Have you or your spouse recently retired?

· Are there other major financial changes such as a purchase of a vacation home or receipt
of an inheritance?

· Do you have any mobility issues?

· Is your home safe for you to age in place?

· Have you reviewed your estate planning documents in the past five years?

· Does your Power of Attorney include any updated gifting language?

· Do you know about the latest tax laws and how they may affect your estate plan?

· Have you reviewed your IRA or 401(k) beneficiary designations since the enactment of
the SECURE Act and also have you upddated your life insurance beneficiaries ?

We recognize that long-term planning may be a difficult issue to think about, but it is important to 
address while you are not in the midst of a healthcare crisis. When you plan for your long-term 
care, your entire family can benefit from the peace of mind that comes with that planning. We 
encourage you make the review of your estate planning part of your New Year’s resolutions and 
ask your Certified Elder Law Attorney your questions about these issues today. 

Written by Erinn Sentner-Mule’, Education and Outreach Coordinator
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