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To Clients, Colleagues and Friends:
SAVE THE DATE!

Our Annual Healthcare Professional’s Conference will be taking place on Tuesday, May 9, 2023 
at the Hilton Garden Inn Pittsburgh/Southpointe.

Early Bird Registration will open on March 1st at GrayElderLaw.com

What to Do When Medicare Denies Coverage
When Medicare declines to cover your medical needs, the denial can leave you with an expensive medical bill. If Medicare 
refuses to cover your care, do not assume this means you will have to take on the financial burden. As a beneficiary of 
Medicare, you have the right to appeal the denial.
There are many reasons why Medicare might initially fail to cover a type of care, but it is possible to overcome Medicare’s 
denial by appealing it. Although getting a coverage denial can feel discouraging, those who choose to appeal have a good 
chance of success. According to the Medicare Rights Center, 80 percent of Medicare Part A appeals and 92 percent of 
Part B appeals result in coverage for the beneficiary.

Review the Reason for the Denial
After Medicare declines coverage, identify the reason for the denial. Knowing why Medicare claims to be unwilling to pay 
for your care can help you appeal successfully.
As a beneficiary of Medicare, you should receive a Denial Notice if you already received the treatment. The Denial Notice 
states the grounds for the rejection. Coverage denials of services you have not yet received will appear on your Medicare 
Summary Notice.
The most common cause of coverage denials is a subjective determination that the service was unnecessary. There are 
several reasons Medicare might fail to cover care.

• A problem with the claim form, such as missing information, errors, or incorrect codes, could result in a denial. When
there is a mistake on your claim, it might have been un-processable. Contact your provider, who can correct the
problem and resubmit the claim. If Medicare has already processed your claim, you may need to submit a
Redetermination Request, which is the first step in the appeals process.

• In other cases, the document may state that the service was “not medically necessary.” For Medicare billing, a
procedure or item is medically necessary if it treats an illness, injury, condition, or disease and meets accepted medical
standards. As an example, Medicare will not cover elective cosmetic surgery because it is unrelated to the beneficiary’s
health. Whether a particular form of health care is “medically necessary” can be a subjective determination. If Medicare
denied coverage because a procedure or item was not “medically necessary,” you can appeal by explaining why you
need coverage for your treatment.

• Your denial might note that your claim “does not support the need for this many visits or treatments.” For instance, you
could get this notice if you visited your doctor frequently. This decision is a subjective, appealable decision, like the
determination of medical necessity. To appeal, you can explain why your condition required you to make multiple
appointments or pursue numerous treatments.

• Sometimes, Medicare denies coverage because of a local rule, making “a local coverage determination.” The notice
must refer to the law and state how the beneficiary can get a copy. As unique circumstances can shape the
interpretation and applications of local regulations, you can appeal the determination.
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Do You Need a Family Caregiver 
Agreement in Your Estate Plan?
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If you were to ask most people whether they would want to live in their home or in a facility should 
they need long term care, how do you think they would answer?  Given the choice, one would bet 
that most, if not all, individuals would choose to stay and receive care in the comfort of their own 
homes.  Another logical assumption is that these individuals would also prefer to have a family 
member provide the care rather than a complete stranger.  In the past, generations of families 
resided together and cared for one another.  Yet, over the past several decades, this family 
structure has gone by the wayside.  Nowadays, children typically move away and live in their own 
homes.  As a result, there is not as much reliance on younger live-in family members to take care 
of elderly family members.  However, the desire still exists to remain in one’s home even when 
facing the need for long term care.  This desire can be accomplished by family members taking the 
time to come to the elderly family member’s house to provide care for a certain period of time 
during the day and/or night.  Alternatively, sometimes families revert back to the multiple 
generation family structure by either moving in with a parent or having a parent move in with a 
child.  

Usually, the elderly family member wants to compensate the younger family member for the 
caregiving services, whether it is a child, grandchild, niece, etc…  Thus, money exchanges hands.  
Unfortunately, today’s world is no longer a place in which “under the table” payments exist without 
various consequences.  More often than not, clients seeking assistance in applying for government 
benefits, such as Medicaid, are in disbelief when told that The Department of Human Services 
(DHS) will treat these payments as gifts which will ultimately result in a transfer penalty if nursing 
facility services are needed.  When applying for Medicaid, DHS will review all financial records for 
the previous five years.  If DHS finds transfers from the applicant to a third party, such as a child, 
DHS may ask if there is a Caregiver Agreement in place.  If there was no written agreement 
between the family caregiver and applicant, then DHS presumes that the care was provided for 
“love and affection” and therefore the services were free of charge.  As a result, all of the 
payments made within the five year look back period to the family caregiver will be treated as 
penalized uncompensated transfers or, simply put, “gifts”.  As with most everything, the 
arrangement should be in writing to protect the elderly individual and the caregiver who provides 
the services.  A question that frequently arises along the same lines is:  Can parents retroactively 

Caitlin is Of Counsel with Julian Gray Associates and assists clients in their Medicaid 
planning needs including negotiating with the Department of Human Services and long 
term care facilities. Caitlin also provides counsel on a variety of Veterans benefits 
issues and in the area of general estate planning. She is a member of the Allegheny 
County Bar Association and the Pennsylvania Bar Association (Elder Law Section).  
Caitlin grew up in Moon Township and graduated from Penn State University. She 
obtained her Juris Doctor degree from Temple University James E. Beasley School of 
Law in Philadelphia. Caitlin is an author and lecturer for continuing legal education 
programs sponsored by the Pennsylvania Bar Institute and has been recognized as a 
Pennsylvania Super Lawyer in 2021, 2022 and 2023.
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compensate their child for care received over the past several years in order to spend down funds to 
expedite Medicaid benefits? The unpopular answer is that unless there was an agreement, in writing, 
between the parents and child dating back to when the services began, the retroactive 
“compensation” will be treated as a penalized gift.  The potential complexity of this situation warrants 
the advice of an Certified Elder Law Attorney.  

How is this problem solved so that parents can still pay a child for his or her much needed caregiving 
services while protecting themselves from transfer penalties?  The answer is by executing a written 
Family Caregiver Agreement!  There are many specific details such as reasonable compensation, 
frequency of services, and type of services provided that should be addressed in a written Family 
Caregiver Agreement in order for the payments to be legitimate expenditures for Medicaid purposes.  

Another thing to keep in mind when entering into a caregiving arrangement is that the family 
caregiver should always include the payments received on his or her personal income tax return to 
further emphasize that the arrangement is truly entered into as an “arm’s length” transaction.  It is 
recommended that the family caregiver consult with his or her tax professional to accomplish this 
task.  

Lastly, one should also be aware that payments to a family member for caregiving services in which 
he or she is providing assistance with Activities of Daily Living (ADLs), (bathing, dressing, feeding, 
transferring, etc…) can be treated as approved, unreimbursed medical expenses, to help expedite 
eligibility for non-service connected VA Benefits.  While the VA does not require a written Caregiver 
Agreement, it is always in one’s best interest to enter into a written Family Caregiver Agreement with 
the caregiver in case a higher level of care is required in the future under a Medicaid home and 
community based program or at a Medicaid certified facility.    

If you or a loved one are receiving caregiving services from a family member in the home, it would be 
beneficial to seek advice from a Certified Elder Law Attorney who has the expertise and knowledge 
in correctly drafting the Family Caregiver Agreement and providing advice on incorporating it into a 
long term care plan.

The Benefits of 
Continuing Care Retirement Communities 

Many options are available for those planning where to live and receive care during their retirement years. 

Independent living communities are for healthy, active older adults. Assisted living facilities suit those who need help 
with activities of daily living, such as bathing, dressing, preparing meals, and medication management. Skilled 
nursing facilities provide care to individuals with significant medical conditions. 

Yet, as people age, the type and level of care they need changes. Older adults who start in one kind of community 
often must move to another facility that can support their evolving needs. Relocating can be stressful, as individuals 
leave their friends to start over in an unfamiliar environment, often while their autonomy and access to recreation 
diminishes. 

Continuing Care Retirement Communities Provide Consistent Care

Continuing care retirement communities (CCRCs) present a solution for people who wish to avoid the strain 
of moving and remain in one senior living community that meets their evolving needs. Also called Life Plan 
Communities (LPC), these establishments typically offer independent living, assisted living, memory care, 
and skilled nursing in one centralized location. 

Residents can choose from different housing options, such as cottages, condos, and studio apartments. Far from 
appearing like institutions, CCRCs resemble neighborhoods. 

As elders’ needs change, such a community can provide progressively appropriate care. For instance, a resident may 
begin living unassisted before transitioning to receiving aid with activities of daily living or nursing care. A person who 
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The information you obtain in this newsletter is not, nor is it intended to be, legal advice.  You should consult an attorney for advice regarding your 
individual situation.  We invite you to contact us and welcome your calls, letters and electronic mail.  Contacting us does not create an attorney-client 

relationship.  Please do not send any confidential information to us until such time as an attorney-client relationship has been established. 

develops dementia can move into a memory unit within the grounds. 

Additional Benefits of Continuing Care 
As well as allowing residents to remain in a single, familiar community as their health and abilities change, CCRCs 
have many advantages compared with other residential senior living establishments. 

• Live With Your Spouse — In CCRCs, individuals with different needs can live in the same community. So,
spouses can remain together even if only one requires nursing care or help with activities of daily living.

• Remain in a Community — Elders can also stay connected with their friends in the community and enjoy a
varied social environment.

• Maintenance and Meals — Residents do not have to worry about maintaining their homes, cooking, or cleaning.
• Rely on Convenient Services — Similar to a small town, Life Plan Communities provide commercial services

like banks, beauty salons, barber shops, coffee shops, and shopping.

• Access Health Care — Professional health services, such as physician and nursing care, physical therapy, dental
services, nutrition counseling, and mental health assistance, are also available.

• Enjoy Other Amenities — Amenities, such as walking trails, swimming pools, and fitness centers, as well as
game, craft, and music rooms, help residents stay active and engaged.

Selecting a Life Plan Community 
With over 2,000 across the United States, many areas have continuing care retirement communities, 
SeniorLiving.org reports. Since these facilities typically resemble ordinary housing developments, people may not 
know there is a CCRC in their town. 

Choosing a Life Plan Community near your family, friends, and hometown can maximize social support. Most people 
seeking continuing care options intend to remain there for the rest of their lives. In fact, this is continuing care’s 
primary advantage — so location is an essential consideration. 

In addition to location, AARP.org recommends assessing several other components before choosing a life plan 
community. It is a good idea to tour the CCRC before signing an agreement. Also, consider the following.

Review Housing Options — What are the various the floor plans? Are the common areas maintained?
Investigate the Staff’s Credentials — Are they professional and friendly? What hours do they keep?
Consider Available Services — Does the staff take care of laundry? What kind of commercial services does the 
development have? What type of transportation does the organization offer? 

Learn About Social Activities — Is there a schedule of activities with off-site trips? Are the exercise facilities well 
outfited and staffed? Are there fitness classes? What kind of entertainment does the place offer? 

Evaluate Meals — Examine recent menus. How many entrees do they offer? Can the facility accommodate dietary 
restrictions? 

Speak to Residents — How do they feel about the community? Do they think it is worth the cost? What do they 
think of the staff and services available? 

Affording Care in a Continuing Care Retirement Community
CCRCs require a one-time entry fee in addition to monthly payments. According to AARP.org, the price can range 
from $20,000 to more than $2 million, with an average of $402,000. 

Entry payments can be especially high for those who enter into extensive life-care contracts. Still, they receive 
assisted living, medical treatment, and skilled nursing care for little or no additional cost for the duration of their lives. 
They can avoid later costs by paying in advance for assisted living and nursing services. 

For many, Life Plan Communities are worth the cost. Residents and their families can have peace of mind knowing 
they will remain in a familiar location with consistent support should their health decline. While maintaining maximum 
independence, they can prepare for future mobility or health complications. 

Joining a CCRC requires signing a complex contract. Those exploring continuing care should consider working with 
a Certified Elder Law Attorney. An advocate can help them weigh the pros and cons of continuing care, determine 
payment options, and explain contracts before they are signed.
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How Trustees of Special Needs Trusts 
Are Compensated

Institutional Trustees
Institutional trustees, such as banks and trust companies, almost always charge for their services 
using the percentage model, with one-to-one and one-half percent being the industry average.

If the trust does not have many assets, most institutional trustees will charge a minimum yearly fee 
instead of a set percentage.

In most cases, the fee is based on the value of all the trust assets under management, so large 
trusts tend to generate larger trustee fees. Of course, larger trusts also come with greater 
investment and reporting responsibilities that justify the higher payments.

Individual Trustees
Most individual trustees, including many professional trustees like lawyers, charge an hourly rate 
for their services. Like other services, this fee tends to fluctuate depending on where the trust is 
located, and the trust complexity, but trustees with greater expertise or people who provide care 
that goes beyond typical trustee duties may warrant higher rates.

In most jurisdictions, trustee fees must be “reasonable,” but this standard varies widely.

Before You Finalize the Trust
It is incredibly important to clarify how a trustee is going to be compensated before finalizing the trust.

In some cases, state law dictates how much a trustee may charge, and it is important for a trustee to 
understand this before signing on. (Of course, if the trustee doesn’t know local rules regarding trustee 
compensation, they probably don’t know much about trust law in general, which doesn’t bode well for their 
stewardship of the trust.)

Donors of Special Needs Trusts also have to be aware of how institutional trustees will charge for services 
that might be provided by other financial departments in their companies. For instance, an investment 
company may serve as trustee and charge a flat fee, but it might also steer the trust’s business through its 
brokerage department, where additional fees may apply.

Finally, if you are serving as a trustee of a Special Needs Trust, keep in mind that the fee that you receive 
is taxable income that must be reported on your personal income tax return. After all, this is compensation 
for work being done as trustee, not a gift from the trust.

For additional guidance, be sure to connect with your Certified Elder Law Attorney.

Serving as a trustee of a Special Needs Trust can be a time-
consuming and complicated job, which is why trustees are 
almost always entitled to compensation for their services.
Payment of trustees usually takes one of two forms: 
either a flat fee based on a percentage of the trust’s 
assets, or an hourly rate.
The method of compensation usually depends on who or 
what is serving as trustee:
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