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At one time, it was common for neurologists to wait until a 
child was about five to broach the topic of developmental 
delays with parents. Since children learn fastest during their 
early years, that meant that valuable time was lost, during 
which therapy might have reduced or reversed physical and 
cognitive problems. Acquiring language and motor skills 
becomes increasingly difficult as a child matures. 
For that reason, in 1986, as part of the Individuals with 
Disabilities Education Act (IDEA), Congress established 
Early Intervention (EI). EI provides a broad array of services 
for children under three years of age, intended to facilitate 
their physical, cognitive, emotional and social development. 
IDEA requires that children suspected of having delays 
receive a “timely, comprehensive, multidisciplinary 
evaluation” to determine their eligibility for speech and 
occupational therapy, psychological, vision and audiology 
services, and more. In most cases, there is little or no 
charge to the family. 
I suggest that parents concerned about the rate of their 
child’s development ask their pediatrician to write a 
prescription for a full speech-language pathology evaluation, 
physical therapy evaluation and occupational therapy 
evaluation. 
If those assessments indicate that a child is eligible for EI, 
the family and a team of professionals will jointly develop an 
“Individualized Family Service Plan,” which may include 
training and counseling for the parents and siblings. It’s 
important to understand that family members will play a 
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central role in the child’s development, since they must 
actively reinforce the work of therapists. To the extent 
possible, services to the child should be delivered at 
home or in other settings in which the child typically 
spends time. 
The concept of “individualized” is key. For example, I’m 
aware of cases in which children were intellectually 
capable of communication but lacked the muscle control 
to speak “on schedule.” They were “trapped” by their 
physical disability and would act out due to intense 
frustration. Teaching them sign language, though, 
enabled them to communicate while their bodies caught 
up. 
Such is the power of early intervention, since 50 years 
ago, such children would have been institutionalized. 
That’s why it’s so important for parents to aggressively 
pursue the services which may be appropriate for their 
children. If you sincerely disagree with an evaluation and 
believe that your child could benefit from EI, it may be 
worthwhile to take legal action. While such a course can 
be lengthy and difficult, the more severe your child’s 
delays, the more you have to gain from advocacy. After 
all, EI can change the course of a child’s life. 

The Voice is the e-mail newsletter of The Special Needs Alliance. This installment from The Voice is by author Robert F. Brogan, President of the Brogan Law Group in 
Point Pleasant, New Jersey. 

"Reprinted with permission of the Special Needs Alliance” www.specialneedsalliance.org." 
About The Voice Newsletter, the e-mail newsletter of The Special Needs Alliance: We hope 
you find this newsletter useful and informative, but it is not the same as legal counsel. A free 
news- letter is ultimately worth everything it costs you; you rely on it at your own risk. Good 
legal advice includes a review of all of the facts of your situation, including many that may at 
first blush seem to you not to matter. The plan it generates is sensitive to your goals and 
wishes while taking into account a whole panoply of laws, rules and practices, many not 
published. That is what The Special Needs Alliance is all about. Contact information for a 
member in your state may be obtained by calling toll-free (877) 572-8472, or by visiting the 
Special Needs Alliance online. 
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We all worry about taxes, including taxes for our 
children with special needs. As part of the process of 
preparing a special needs trust, the attorney drafting 
the trust instrument must consider what to do about 
the taxes that may be owed on income generated by 
the trust assets and discuss this issue with his or her 
clients, typically the parents of the child with special 
needs. This may seem like a strange consideration, 
since, in most cases, the trust will be funded with 
just a token amount at the time it is set up. That is, it 
is more likely than not that the trust will hold few, if 
any, assets during the lifetime of the clients and will 
sit nearly empty until the death of the surviving 
parent or until another family member, like a 
grandparent, leaves something to the trust. 
Nevertheless, considering that the trust will 
eventually be funded and generate taxable income, 
clearly the clients need more information in order to 
be fully informed. 
Special needs trust taxation is a complex subject 
that requires some important choices be made when 
the attorney prepares the trust document. The 
following example illustrates the differences in the 
tax treatment applicable to supplemental needs 
trusts and can help parents become more informed 
about the choices. 
Suppose the child's grandparents leave $500,000 to 
an irrevocable special needs trust that the parents 
have established for the benefit of their child. 
Assume that the trust generates $25,000 in annual 
trust income. Further consider that the trustee 
spends $10,000 during the year on expenses for the 
child's benefit. Who pays the income tax bill? 
During the parents' lifetime, there are several 
possibilities: 

1. 1.It is possible to write the trust's tax provisions so 
that the parents are responsible for paying the 
income taxes on all of the trust's income even 
though they did not actually receive any of it. This is 
called a "grantor" trust for income tax purposes. The 
taxes will end up being paid at the parents' marginal 
income tax rates. If the parents' marginal rate is 
33%, the trust income of $25,000 will result in 
approximately $8,333 of additional federal income 
tax due per year, plus any state and local income 

Is a Qualified Disability Trust Appropriate? 

Colin Adair Morgan Esq 

The Voice is the email newsletter of The Special Needs Alliance. This installment was written by Special Needs Alliance member Elizabeth L. Gray, of the Fairfax, 
Virginia law firm of Cossa, Gray and O'Reilly, PLC, where she focuses her practice on special needs planning, elder law and general estate planning and administration. 
Elizabeth writes and lectures frequently on issues affecting seniors, individuals with disabilities and their families. She has been recognized as one of the best attorneys 
in Washingtonian Magazine and Northern Virginia Magazine and has been selected as a Super Lawyer for Washington D.C. and Virginia. 
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taxes. Some clients may like this technique 
because the value of the trust will not be 
diminished by income tax payments. 

2. 2. If the parents do not want to be responsible for 
the income taxes on trust income, or if the parents 
have died, trust income tax law causes trust 
income spent for the child's benefit to be taxed to 
the child. Therefore, that $10,000 will be taxed as 
the child's income. This is usually tax efficient, 
since the child is likely to have his or her income 
taxed at the lowest tax rate. 

 3. That still leaves $15,000 of trust income to be 
taxed to the trust. And therein lies the problem. 
Irrevocable, non-grantor trusts have compressed 
income tax brackets, reaching the maximum tax 
bracket of 35% at only $11,650 of taxable income 
(in 2012). Not only is the tax rate high, the 
personal or dependency exemption is normally 
very low for irrevocable trusts. Is there any way 
around this problem? 
Yes! Until relatively recently, unless written as 
grantor trusts, special needs trusts were typically 
treated as "complex" trusts for income tax 
purposes. This means that they were entitled to 
claim only a $100 personal or dependency 
exemption (in contrast with the $3,800 tax 
exemption for individuals in 2012). In 2003, 
Congress added a section to the Internal Revenue 
Code allowing disability trusts to qualify for a 
special personal exemption. Trusts that meet the 
requirements of this law are called qualified 
disability trusts. 
Trusts considered to be qualified disability trusts 
are entitled to the same personal exemption 
allowed to all individual taxpayers when filing a tax 
return. The personal exemption in 2012 is $3,800. 
Thus, if the trust has qualified disability trust 
status, no income tax will be due on the first 
$3,800 of income the trust generates. Better yet, if 
the trust is a qualified disability trust and the 
beneficiary has to file an individual tax return 
because his income from all sources (work, trust 
distributions, etc.) requires him to do so, both the 
beneficiary and the trust can take the personal 
exemption, thereby excluding up to $7,600 of 
income from tax ($3,800 x 2). It is a win/win 
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situation, particularly when one considers that if the 
special needs trust does not qualify as a qualified 
disability trust, more likely than not it will be 
considered a complex trust for income tax purposes 
and be allowed to claim only a $100 personal 
exemption. Any income generated by the trust 
exceeding this exemption amount that is not 
distributed to or for the benefit of the beneficiary 
would be subject to income tax at the accelerated 
trust income tax rates. 
How does a trust become eligible for qualified 
disability trust treatment? There are several required 
criteria: 
• The trust must be irrevocable; 
• The trust must be established for the sole benefit of 

the disabled beneficiary; 
• The disabled beneficiary must be under the age of 

65 at the time the trust is established; and 
• The beneficiary must have a disability that is 

included in the definition of disabled pursuant 
to the Social Security Act. 

In addition, the trust must be a "third-party trust," 
which means that all of its funding must come from 
someone other than the disabled beneficiary, typically 
a parent or grandparent, other relative or friend. It is 
important to note that if the person funding the trust 
during his or her lifetime is also serving as the 
trustee, qualified disability trust status may not be 
attainable. 
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In order to qualify for qualified disability trust 
status, the trust cannot be funded at any time by 
the disabled beneficiary or with his or her own 
money. This excludes from qualified disability trust 
treatment the so called (d)(4)(a) or (d)(4)(c) 
payback trusts or pooled trusts that have been 
written about in previous issues of The Voice. 
As noted, the trust must be for the "sole benefit" of 
the disabled beneficiary. This means that no other 
person or entity can benefit from the trust during 
the lifetime of the disabled beneficiary. However, 
after the death of the disabled beneficiary, the trust 
assets can pass to other designated beneficiaries 
who need not be disabled. 
Finally, the trust must be established and funded 
before the disabled individual turns 65, and the 
beneficiary must be considered to be disabled 
pursuant to the criteria set forth by the Social 
Security Act, or receiving Supplemental Security 
Income or Social Security Disability Insurance 
benefits. 
Since most special needs trusts will be funded with 
the parents' own assets, including perhaps life 
insurance proceeds and gifts from other family 
members, they can be established and treated as 
qualified disability trusts. This unique treatment 
makes the special needs trust an even more 
valuable planning tool for the family and their child 
with a disability. 

SSA Removes Controversial POMS Language, 
But Planners Remain in Limbo 
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In response to criticism from disability advocates and the special needs planning community, the Social 
Security Administration (SSA) has removed several controversial examples that it only recently added to its 
Program Operations Manual System (POMS).  The examples, which caused a firestorm of protest when 
introduced, appeared to take the position that a first-party special needs trust could not contain a provision 
allowing a trustee to compensate a trust beneficiary's family members for travel expenses incurred when 
they visit the beneficiary or when they assist a beneficiary with travel because the reimbursement would 
violate the "sole benefit" language of the trust. 
Sources close to the SSA indicate that the examples were removed at the request of SSA commissioner 
Michael J. Astrue, who reportedly also had all of the other 2012 POMS changes taken down as well.  New 
Jersey special needs attorney Thomas D. Begley, Jr., who has been closely following recent developments 
regarding the POMS, tells ElderLawAnswers that the removal of the POMS examples "looks like it is 
temporary until SSA decides what to do."  
The POMS changes were apparently on the agenda at a meeting between Commissioner Astrue and 
senior SSA staff members that was held on Friday, January 4,  (Continued on back page…)                                                 
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Education and Outreach Coordinator, Erinn Sentner-Mule’ at 412-833-4400 or erinn@grayelderlaw.com if you would 

like to make arrangements for a free program. 
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“SSA Removes Language…”- continued from page 3 
but it is unclear at this point whether the SSA's restrictive reading of the "sole benefit" rule will remain in 
place or if the withdrawal of the recent POMS language signals a thawing of the SSA's approach to sole 
benefit questions, so attorneys remain in limbo until further clarification emerges from Washington. 

Breaking News from the Courts:  
United States Supreme Court denies review of Lewis v. Alexander Case. 

 
 

The information you obtain in this newsletter is not, nor is it intended to be, legal advice. You should consult an attorney for advice regarding your individual situation. We 
invite you to contact us and welcome your calls, letters and electronic mail. Contacting us does not create an attorney-client relationship. Please do not send any 
confidential information to us until such time as an attorney-client relationship has been established. 

After several years of litigation, on January 14, 2013, the United States Supreme Court 
declined to review this case from the Third Circuit Court of Appeals, thus declaring invalid 
several key provisions of PA Act 42 of 2005, pertaining to statutory Special Needs 
Trusts.   More details to follow in subsequent issues.  


