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Julian Gray Associates is proud to announce the addition of legal assistant Kelly Thomas to the 
firm.  Kelly has over a decade of experience in estate planning, with an emphasis on Special Needs 

Planning, Guardianship and Estate and Trust Administration. 
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In an unexpected addition to the recent federal budget 
agreement that could have far-reaching 
consequences, Congress has negated the U.S. 
Supreme Court's decisions in Arkansas Department of 
Health and Human Services v. Ahlborn, 547 U.S. 268 
(2006) and Wos v. E.M.A, 568 U.S. 2 ___(2013), and 
given states the ability to recover Medicaid costs from 
a beneficiary's full personal injury settlement or 
award.  
When a Medicaid beneficiary settles a personal injury 
lawsuit or wins a personal injury case, the state may 
assert a claim for recovery of medical expenses 
provided through the Medicaid program, since 
Medicaid is supposed to be the payer of last 
resort.  However, in 2006 the Supreme Court issued 
its Ahlborn decision, finding that under the anti-lien 
restrictions of the Social Security Act, states had a 
right to recover only from the portion of a settlement or 
award that was allocated to medical expenses.  Seven 
years later, in Wos, the court struck down a state 
statute imposing a mandatory Medicaid lien on up to 
one-third of a recovery, reiterating that "[a]n 
irrebuttable, one-size-fits-all statutory presumption is 
incompatible with the Medicaid Act's clear mandate 
that a State may not demand any portion of a 
beneficiary's tort recovery except the share that is 
attributable to medical expenses." 
This system is now scheduled to change on October 
1, 2014, when Section 202 of the Bipartisan Budget 

In Surprise Move, Budget Act Gives State 
Medicaid Agencies Right to Recover from 

Entire Settlement 
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Act of 2013 kicks in.  Without any warning or hints 
that changes were on the horizon, Congress 
inserted language into the recent budget 
compromise amending the Social Security Act to 
give states the right to recover from Medicaid 
beneficiaries' entire settlements, and the bill – 
signed into law by President Obama -- also gives 
states the right to place a lien on those settlements 
or awards. 
When the budget proposal's details first became 
public in December, Peter V. Berns, CEO of the 
Arc, worried that the changes "could affect 
payments owed to individuals and families who 
have been harmed, received compensation, and 
depend on the compensation to pay for expenses 
beyond what Medicaid covers."  Given the timing 
of the legislation, it was impossible for advocates, 
many of whom were taken by surprise, to mount 
any serious opposition to the revisions. 
Although there is no public record of why 
Congress decided to reverse Ahlborn now, in an 
interview with ElderLawAnswers, Florida elder law 
attorney and lien resolution expert Floyd Faglie 
explained that in some states well-connected 
collection companies pursue Medicaid recovery 
claims in return for a percentage of the recovery, 
and those companies had been some of Ahlborn's 
most  
             Continued on the last page…. 
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Frequently, we are contacted by personal injury 
plaintiffs’ attorneys because a case has been 
settled and there are various planning 
considerations that go far beyond the actual 
agreement on the settlement amount.  While 
there are some planning techniques that can be 
accomplished at the 11th hour, getting the 
Settlement Planning Attorney involved at the 
outset of the case can provide numerous benefits 
to the plaintiff, his or her family, and reduce 
liability exposure to the plaintiff’s lawyer.   
Let’s review some of the issues and benefits of 
consulting with a Settlement Planning Attorney 
while the plaintiff’s attorney is building his case: 

1. It doesn’t cost the plaintiff or her lawyer 
anything to review the situation.  We 
frequently field phone calls and emails 
from plaintiffs’ lawyers to ascertain an 
informal opinion on planning options.  We 
realize that plaintiffs awaiting a settlement 
do not typically have the funds to pay for 
lawyers.  Therefore, we work with clients 
through their attorneys to be compensated 
only if the case settles.  In this way, both 
the plaintiff and her attorney do not incur 
additional financial exposure in the event 
the case does not produce compensation.   
 

2. Hiring an “expert” is part of providing 
the client with the best result.  Plaintiffs’ 
attorneys hire all sorts of experts during 
the course of investigating and presenting 
a case to the court.  Even if a favorable 
settlement is reached, is the result really 
optimal for the client if the post settlement 
planning has not been designed by an 
expert in planning, including public 
benefits?  It is also helpful to have the 
Settlement Planning Attorney “on board” 
for consultation with the plaintiff’s attorney 
to provide guidance on how the 
acceptance of the settlement may affect 
the plaintiff or his family before striking a 
deal with the defendant. 
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3. It takes time to understand the plaintiff 
and family situation.  Every client’s situation 
is unique.  In order to understand the best 
post-settlement plan for the client, we must 
understand that client’s personal and family 
situation, goals for the future, material 
desires, medical needs and living 
arrangements.  This is accomplished through 
personal interviews and research by the 
Settlement Planning Attorney, which can take 
weeks or months to develop.   
 

4. It takes time to verify which government 
programs the plaintiff or family are 
receiving or may be eligible to receive.  
Many injured clients are already receiving 
some sort of benefits through a government 
agency.  Unfortunately, these clients may not 
be aware of the specific program they are 
enrolled in or other programs they may be 
entitled to.  Inquiries with the client as well as 
various government agencies such as Social 
Security and the Department of Public 
Welfare will yield valuable information.  An 
analysis based upon the client’s financial 
situation and future healthcare needs must 
be performed to determine current and future 
options for government based assistance to 
enhance the lifestyle of the client.   

 
5. It takes time to deal with government 

agencies.  Many of the maneuvers that are 
required post-settlement involve third party 
government agencies and the time frame for 
government response can be lengthy.  
Whether an approval by DPW of a Special 
Needs Trust or CMS review of a Medicare 
Set Aside fund, there is lead-time involved 
that can take weeks or months.  Moreover, 
some post-settlement plans require court 
approval, which can further delay the case. 

Don’t wait until the money arrives to consult with a 
Settlement Planning Attorney… 
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6. Avoid constructive receipt of funds, malpractice and delays.  The timeframe of the arrival of 

settlement funds to the plaintiff’s attorney is not always forecasted accurately.  While the attorney 
may be holding the client’s funds in escrow temporarily, this mere possession of funds can result in 
“constructive receipt” by the injured party, which may jeopardize the continuing financial eligibility for 
various government programs.  This can result in liability to the plaintiff’s attorney and delays in “re-
starting” benefits to the injured party once they are terminated.   

 
In summary, just as careful preparation is required to represent an injured party in a liability action, 
equal preparation is required to plan for the receipt and use of settlement funds even in a modest 
recovery.   Various legal, financial, tax, public benefits and lifestyle issues must be considered in 
advance of settlement.  Since most liability cases take a year or more to develop, there is plenty of time 
to consult a Settlement Planning Attorney in advance to discuss the options and educate the plaintiff 
and his or her family rather than scrambling at the last minute to address important decisions that will 
affect the injured client for a lifetime.   
 

The attorneys at Julian Gray Associates have assisted numerous personal injury attorneys, their clients 
and families throughout Western Pennsylvania to maximize their clients’ results.  For a no obligation, 
confidential discussion of a pending matter, please contact Julian at 412-833-4400 x466.   

Court Allows Trustee to Decant Medicaid  
Disqualifying Trust Into Third-Party SNT 

A New York Surrogate's Court approves a trustee's petition to decant a trust established for a child who 
later developed disabilities into a third-party special needs trust prior to the child's 21st birthday, 
allowing the child to remain eligible for SSI and Medicaid.  In The Matter of the Application of Alan D. 
Kross (N.Y.Surr.Ct. (Nassau Cty.), No. 2012-369907, Sept. 30, 2013). 

In 1992, Moses Ratowsky created a trust for the benefit of his grandson, Daniel Schreiber.  The trust 
stated, among other provisions, that Daniel could withdraw any and all of the trust principal once he 
turned 21.  When the trust was created, Daniel did not show symptoms of having a disability, but as 
time went on he developed one, so that by the time he turned 21 he was receiving Medicaid and 
Supplemental Security Income (SSI).  

One week before Daniel turned 21, the trustees of the original trust created by Mr. Ratowsky 
transferred all of the trust's assets into a third-party special needs trust for Daniel's benefit.  Daniel's 
father, acting pursuant to a provision in the original trust that allowed a beneficiary's parent to act on 
behalf of a beneficiary with a disability, consented to the transfer, thus overriding a New York statute 
that makes a decanting effective 30 days after the trustees give the beneficiary notice that the trust is 
being invaded.  When one of the trustees subsequently petitioned the court to approve the decanting 
that had already taken place, the state Medicaid agency objected, complaining that the trustees were 
not authorized to make the transfer and that the new trust should have contained a payback provision. 

The New York Surrogate's Court, Nassau County, approves the decanting into the third-party special 
needs trust.  The court explains that "(1) the trustees of the invaded trust are 'authorized trustees' within 
the meaning of EPTL 10-6.6(s); (2) the trustees complied with all statutory requirements for the 
effective exercise of the power of appointment contained in the invaded trust; (3) the execution by 
[Daniel's father] of the Consent . . . was effective to shorten the otherwise-applicable 30-day notice 
period; the decanting of the trust assets from the invaded trust to the appointed trust was effective . . . 
prior to Daniel attaining the age of 21; the appointed trust is therefore a third-party supplemental needs 
trust and there is, therefore, no requirement of a payback provision . . . " 
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The information you obtain in this newsletter is not, nor is it intended to be, legal advice. You should consult an attorney for advice regarding your individual situation. We 
invite you to contact us and welcome your calls, letters and electronic mail. Contacting us does not create an attorney-client relationship. Please do not send any 
confidential information to us until such time as an attorney-client relationship has been established. 
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“In Surprise Move…” - Continued from page 1 
vociferous and well-funded opponents.  Faglie posits that "this legislative change may have been 
pushed through or tacked on or added to the amendment by way of some private collections company 
wanting this change."  
Faglie also points out that the effect of the October 1st implementation date is "going to be argued for a 
very long time." Because the change is not retroactive, it is unclear whether the legislation gives states 
the increased right to recover against settlements that take place after October 1st or only against 
beneficiaries who made the assignment of their recovery rights to Medicaid after October 1st.  In the 
latter case, according to Faglie, since the assignment occurs at the time of enrollment into Medicaid, a 
person who is injured at birth and enrolls in Medicaid today may not fall under the new strengthened 
recovery system, even though his claim is not settled for years, because he assigned his recovery rights 
to Medicaid under the old system.         

Julian Gray, CELA is the Western Pennsylvania representative of the Special 
Needs Alliance, a national, not for profit organization of attorneys dedicated to the 
practice of disability and public benefits law.  Membership is extended to attorneys 
by invitation-only. 

The attorneys at Julian Gray Associates regularly speak to audiences regarding Special Needs Planning. Contact our 
Education and Outreach Coordinator, Erinn Sentner-Mule’ at 412-833-4400 or erinn@grayelderlaw.com if you would 

like to make arrangements for a free program. 


